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IN THE UTAH COURT OF APPEALS
THE STATE OF UTAH,
:
Plaintiff and Appellee,

OPENING BRIEF
OF APPELLANT

v.
JAMIE BRET COLEMAN
:

Case No. 20010192-CA
Priority No. 2

Defendant and Appellant.

JURISDICTIONAL STATEMENT
This appeal is made pursuant to Rule 3(a) of the Utah Rules of Appellate
Procedure. Jurisdiction is conferred on this court pursuant to Utah Code Ann. § 78-2a2(2)(e) (1999) whereby the defendant in a district court criminal action may take an
appeal to the Court of Appeals from a final order for anything other than a first degree or
capital felony. Appellant was convicted of Possession of a Controlled Substance with
Intent to Distribute, a second degree felony, in violation of Utah Code Ann. § § 58-378(l)(a)(iii),(l)(b)(i)(1999).
STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
I.

Whether the Court exceeded its authority to order restitution because the pecuniary
damages did not result from the criminal activities of the defendant pursuant to
Utah Code Ann. § 76-3-201 (1999).

1

Standard of Review: The issue presents a question of statutory
interpretation that is reviewed for correctness without deference to the trial
court ruling. State v. Houston. 9 P.3d 188, 189 (Utah App. 2000)
This issue was preserved in the trial court on November 27, 2000 at the sentencing
hearing when Appellant's trial counsel asked the court to take the issue of restitution
under advisement. (R. 63 at 13; See Addendum "C") Counsel further preserved the issue
for review at the second sentencing hearing held February 12,2001 when he questioned
the amount of the restitution and requested documentation. (R. 64 at 8-9; See Addendum
"D")
CONSTITUTIONAL PROVISIONS, STATUTES. ORDINANCES.
RULES AND REGULATIONS
The pertinent parts of the following constitutional provisions, statutes, ordinances,
rules and regulations are contained in Addendum "A".
Constitutional Provisions
U.S. Const. Amends. V, XIV
Utah State Const. Art. I, Section 7
Statutes
Utan Code Ann. § 58-37-8 (1999)
Utah Code Ann. § 58-37d-4 (1999)
Utah Code Ann. § 76-3-201 (1999)

2

STATEMENT OF THE CASE AND NATURE OF THE PROCEEDINGS
Appellant was charged by Information in the Third Judicial District Court with
Possession of a Controlled Substance with Intent to Distribute, a first degree felony
alleged to have occurred on June 12, 1999 in Salt Lake County. (See Addendum "B"
(Information); R. 2-7) Laura Thomas' ("Thomas") appears as a co-defendant in the
caption of the Information, but Count I does not charge her with any crime. (Id.) The
Information alleges, however, that Thomas "owned and occupied" the residence where
methamphetamine production took place (R. 3, 6, 9). The Information alleges further that
"methamphetamine and the components necessary to the manufacture of
methamphetamine were found in the garage." (Id.) Finally, the Information alleges that
the Appellant resided in the basement of the residence, where "several bindles of
methamphetamine along with additional paraphernalia related to the use and distribution
of methamphetamine were discovered. . ." (Id.)
On September 25, 2000, Appellant pleaded "no contest" Possession of a
Controlled Substance with Intent to Distribute, a second degree felony pursuant to Utah
Code Ann. §§ 58-37-8(l)(a)(iii), (l)(b)(i), (1999). (R. 19-25) At the sentencing hearing
held November 27, 2000, the prosecutor for the State of Utah requested that Appellant
pay restitution in the amount of $2,577.00 for the cleanup of the clandestine lab
equipment found in Thomas' garage. (R. 63 at 21) Appellant's attorney requested the
following from the court regarding restitution:
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APPELLANT'S ATTORNEY: Well, yes, one final thing, your Honor. The
restitution in case 00-6459, the Court may want to take that under
advisement. It was not her house. She had resided briefly in the home.
The restitution is based on cleanup for a clan lab found in a garage, for
which Laura Thomas, the co-defendant has pleaded guilty. Ms. Coleman
was never charged with that crime. She pleaded to possession of a
controlled substance.
And I may - perhaps Ms. Beaton might even agree that, under the
facts of that case, Ms. Coleman should not be assessed restitution for that
particular cost. So I'd ask the Court to simply consider that.
THE COURT: All right.
(R. 63 at 13-14; See Addendum "C")
The issue of restitution was not resolved at the November 27, 2000 sentencing
hearing as the court sent Appellant forthwith to the Utah State Prison for a 60-day
diagnostic evaluation. (R. 63)
Sentencing occurred February 12, 2001, following Appellant's participation at the
diagnostic unit. (R. 64) The prosecutor again asked the court to order the Appellant to
pay restitution for the cleanup of the lab found in Thomas' garage (R. 64 at 8) Appellant's
attorney advised the court that he had not seen the documentation of the restitution figures
and requested an opportunity to "at some point. . . look at that," (R. 64 at 8-9) The court
responded "Well, she's going to have to pay full restitution." (R. 64 at 8) and "Okay.
That's fine," to counsel's request to have any restitution documented. (Id.; See Addendum
"D")
After hearing arguments of Appellant's counsel and the prosecutor, the court
sentenced Appellant, committing her to the Utah State Prison for the indeterminate term
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prescribed by law and ordering her to pay restitution for the costs of removing clandestine
laboratory materials in the amount of $2,577.00. (R. 48-49, 64 at 11)
ARGUMENT
POINT I.

THE TRIAL COURT EXCEEDED ITS AUTHORITY BY
ORDERING APPELLANT TO PAY RESTITUTION FOR
DAMAGES THAT DID NOT STEM FROM HER OWN
CRIMINAL ACTIVITIES.

The court should not have sentenced Appellant to pay restitution for the cleanup
costs of the clandestine laboratory equipment found in her co-defendant's garage.
Authority to do so is not provided by statute, or Utah case law. Further, imposition of
restitution violates Appellant's due process rights under both the Federal and Utah
Constitutions.
Authority to sentence Appellant to pay restitution in this case is not provided by
statute. Utah Code Ann. § 76-3-20l(4)(a)(i) (1999) allows courts to order a defendant to
make restitution to victims of crime "when a person is convicted of criminal activity that
has resulted in pecuniary damages." (emphasis added). "'Victim' means any person
whom the court determines has suffered pecuniary damages as a result of the defendant's
criminal activities." See Utah Code Ann. § 76-3-20l(l)(e)(i) (1999) (emphasis added).
"'Criminal activities' means any offense of which the defendant is convicted or any other
criminal conduct for which the defendant admits responsibility to the sentencing court
with or without an admission of committing the criminal conduct." See § 76-3-201 (l)(b).
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In the present case, the court lacked authority to order Appellant to pay restitution
for costs to clean up clandestine laboratory materials because Appellant was neither
charged nor convicted of possessing such materials. Similarly, Appellant never "admitted
responsibility" for possessing the clan lab components and materials found in Thomas'
garage. Ms. Coleman pleaded "no contest" to possession of the methamphetamine found
in her room, located in a basement bedroom of Thomas' residence.(R. 19-25) Thomas,
however, was convicted of possessing the clandestine laboratory materials located in her
garage. (R. 63 at 14) Restitution for the cleanup costs is authorized against her under §
76-3-20 l(4)(a)(i).
Utah case law does not provide authority to the court to require Appellant to pay
restitution in this matter.
In State v. Galli. 967 P.2d 930, 937 (Utah 1998), the Supreme Court of Utah
reversed the district court order that the defendant pay restitution to his family for money
they forfeited when he absconded from the jurisdiction after being released on bail. The
court reasoned that such restitution is not authorized by § 76-3-20l(4)(a)(i) because the
pecuniary damages did not result from the "criminal activities" of the defendant since
Galli was neither charged nor convicted of bail jumping. The court should have not
ordered Appellant to pay restitution in the case at bar because Appellant, like the
defendant in Galli, was neither charged nor convicted of operating a clandestine lab or
possession of clandestine laboratory materials. The pecuniary damages making up the
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restitution in the case at bar were a result of Thomas' admitted criminal activities, not
Appellant's.
This Court looked at the present issue in State v. Robinson, 860 P.2d 979 (Utah
App. 1993) and State v. Houston. 9 P.3d 188 (Utah App. 2000). In Robinson, the Court
reversed the district court order that the defendant pay restitution for damages resulting
from an auto collision after he was convicted of making an improper lane change and
failing to remain at the scene of an accident resulting in an injury. The court reasoned
that such restitution is not authorized by § 76-3-20l(4)(a)(i) because pecuniary damages
did not result from the defendant's "criminal activities" since the convicted offenses did
not prove criminal intent to cause the damages. 860 P.2d at 982-83.
In Houston, the defendant was charged with forcible sodomy. At trial, however,
he was convicted of the lesser offense of sodomy. The Court of Appeals of Utah reversed
the order of the district court that defendant pay restitution for the costs of therapy and
medical treatment for the victim. 9 P.3d at 190-91. The court reasoned that § 76-3201(4)(a)(i) does not authorize such restitution because the conviction offense - sodomy does not prove lack of consent, and a co-participant in the defendant's criminal activities
is disqualified from receiving restitution under § 76-3-20l(l)(e)(ii) (1999).
The above cases support Appellant's argument that the trial court did not have
authority to order restitution. Here, as in the cases cited above, the damages constituting
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restitution did not result from the criminal activities of Appellant according to the
provisions of § 76-3-201.
CONCLUSION
The trial court had no conferred power, either statutorily or pursuant to Utah case
law, to order Appellant to pay restitution as a part of her sentence for Possession of a
Controlled Substance with Intent to Distribute. Appellant was neither charged nor
convicted of the criminal activities which resulted in pecuniary damage. Appellant
respectfully asks that the trial court's decision to order restitution in this matter be
reversed.
DATED this lV

day of October, 2001.

MILLER
Attorney for Appellant

CERTIFICATE OF SERVICE
I certify that two (2) true and correct copies of the foregoing were mailed/hand
delivered on this KQ day of October, 2001 to:
Mark Shurtleff
Attorney General
160 East 300 South, 6th Floor
P.O. Box 140854
Salt Lake City, Utah 84114-0854
Brenda Beaton
Assistant Attorney General
348 E. South Temple
Salt Lake City, Utah 84111
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Constitution Amendments V & XIV

Tab A

Criminal Information

Tab B
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Tab C

Transcript segment pages 8-9

Tab D

Tab A

AMENDMENT V
[Criminal actions — Provisions concerning — Due process of law and just compensation clauses.]
No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a
Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use,
without just compensation.

AMENDMENT XIV
Section
1. [Citizenship — Due process of law — Equal protection.]
2. [Representatives — Power to reduce appointment.]
3. [Disqualification to hold office.]
4. [Public debt not to be questioned — Debts of the Confederacy and claims not to be paid.]
5. [Power to enforce amendment.]
Section 1. [Citizenship — Due process of law — Equal
protection*]
All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

ARTICLE I
DECLARATION OF RIGHTS

Sec-7. [Due process of law.]
No person shall be deprived of life, liberty or property,
1896
without due process of law.
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DAVID E. YOCOM
District Attorney for Salt Lake County
STEPHEN N. MERCER, 6931
Deputy District Attorney
231 East 400 South, Suite 300
Salt Lake City, Utah 84111
Telephone: (801)363-7900
IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH
THE STATE OF UTAH,
Plaintiff,

Screened by: S. Mercer
Assigned to: S. Mercer
DAO # 00007174
BAIL: $50,000

-vsJAMIE BRET COLEMAN
DOB 01/25/75,
AKA NONE
3566 Lily Garden Lane, South Jordan
OTN
SO# 229583
Defendant.
LAURA THOMAS
DOB 08/24/70,

Warrant/Release: Non-Jail

INFORMATION
CaseNo.

« M S < * * 7 _

K

Co-DefDAO# 00007172

Co-Defendant(s).
The undersigned Detective N. Thompson - South Jordan Police Department, Agency
Case No. 99-1334, under oath states on information and belief that the defendants committed the
crime of:
COUNT I
POSSESSION OF A CONTROLLED SUBSTANCE WITH THE INTENT TO DISTRIBUTE, a
First Degree Felony in violation of Utah Code Annotated §58-37-8, in that on or about
June 12, 1999, at 3566 Lily Garden Lane in Salt Lake County, Utah, the defendant,
JAMIE BRETT COLEMAN, a party to the offense, did possess methamphetamine, a
schedule II controlled substance, with an intent to distribute.
NOTICE is hereby given that the defendant is subject to an enhanced penalty as provided by
Utah Code Annotated §58-37-8 in that the conduct occurred within 1000 feet of a church.

INFORMATION
DAO No. 00007174
Page 2

THIS INFORMATION IS BASED ON EVIDENCE OBTAINED FROM THE FOLLOWING
WITNESSES:
Detective N. Thompson, Officer K. Worlton, Evidence Tech, and Crime Lab

PROBABLE CAUSE STATEMENT:
Your Affiant bases this Information upon the following:
During June of 1999, while investigating complaints that methamphetamine was being
manufactured at 3566 Lily Garden Lane, officers learned that the residence was owned and
occupied by LAURA THOMAS, and also that JAMIE BRETT COLEMAN was residing in the
basement. After developing probable cause to believe that the allegation of methamphetaine
production was true, the officers obtained a search warrant that was served on June 12. During
that search methamphetamine and the components necessary to the manufacture of
methamphetamine were found in the garage, owe-buy sheets and other paraphernalia related to
the use and distribution of methamphetamine were found in the master bedroom, and several
bindles of methamphetamine along with additional paraphernalia related to the use and
distribution of methamphetamine were discovered in the basement bedroom. This residence was
located within 500 feetx>f other residences and within 1000 feet of a church.

DETECTIVE N. TliOMPSQN*pt>0t^
Affiant
Subscribe*
day of A

Authorized for presentment and filing:
DAVIPJE^YOCOM, DisWAttorney

Deputy District Attorney
April 3, 2000
dsk/00007174

e this

/£>

SO #229583 OTN
DAO #00007174

IN THE THIRD DISTRICT COURT, SALT LAKELDEPARTMFNTIN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH
THE STATE OF UTAH,

Before:

(LM^^
Magistrate

Plaintiff,
WARRANT OF ARREST

vs.
JAMIE BRET COLEMAN DOB 01/25/75
AKA NONE

Case No.

, J ( J 1 t W}&

_ ,-

THE STATE OF UTAH;
To any Peace Officer in the State of Utah, Greetings:
An Information, upon oath, having been this day made before me by Detective N.
Thompson - South Jordan Police Department, Agency Case No. 99-1334, and it appears from the
Information or Affidavit filed with the Information, that there is probable cause to believe that
the public offense of;
POSSESSION OF A CONTROLLED SUBSTANCE WITH THE INTENT TO
DISTRIBUTE, a First Degree Felony has been committed, and that JAMIE BRET
COLEMAN has committed it.
YOU ARE THEREFORE COMMANDED to arrest the above-named defendant
forthwith and bring the defendant before this Court, or before the nearest or most accessible
magistrate for setting bail. If the defendant has fled justice, you shall pursue the defendant into
any other county of this state and there arrest the defendant. The Court finds reasonable grounds
to believe defendant will not appear upon a summons.
Bail is set in the amount of $50,000.
Dated this /O day of April, A.D. 2000.
ThisW;

SERVED: DATE:

BY

H ..
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MR. SCOWCROFT:

Well, yes, one final thing, your

23

Honor.

The restitution in the case 00-6459, the Court may want

24

to take that under advisement.

25

resided briefly in the home.

It was not her house.

She had

The restitution is based on
13

1

cleanup for a clan lab found in a garage, for which Laura

2

Thomas, the co-defendant, has pleaded guilty. Ms. Coleman was

3

never charged with that crime.

4

controlled substance.

5
6

She pleaded to possession of a

And I may — perhaps Ms. Beaton might even agree that,
under the facts of that case, Ms. Coleman should not be

7 I assessed restitution for that particular cost.
8
9

Court to simply consider that.
THE COURT: All right.

So I'd ask the

TabD

19

MR. SCOWCROFT:

20

THE COURT:

21

MR. SCOWCROFT:

May I br•iefly respond?

Yeah.
I've never seen those data, and I'd

c opportunity to seei those\ numbers .
22 ! like to have an
23
24
25

could just give us an opportunity at some point
THE COURT:
restitution.

So if you

—

Well, she's going to have to pay full

MR. SCOWCROFT:

I understand that, but those numbers

have never been mentioned —
THE COURT:

Okay.

MR. SCOWCROFT:

That's fine.

- so I would like an opportunity to

look at that, and I've never before now received any
documentation to that.

